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LAW-MAKING BY PROPERTY OWNERS 

Shall the Exercise of the Police Power be Made to Depend 
upon the Consent of Property Owners? 

I 

AMONG the subjects of legislation that are embraced 
within the elastic term " police power " certain com- 
prehensive social subjects have been universally ac- 
cepted by the courts. Thus there can be no question that the 
public peace, public health, public morals and public safety are 
appropriate subjects for legislation under the police power, 
however vaguely bounded may be the possible field for regula- 
tion under each of them. But not infrequently — indeed very 
commonly — the courts, in describing the police power gener- 
ally, have gone further than this accepted list; they have in- 
cluded such undefined and less definable subjects as the " gen- 
eral or public welfare ", the " public comfort or convenience " 
and the " general prosperity " or " general well-being " of the 
community. It is manifestly impossible satisfactorily to ex- 
ample such broad subjects as these. Moreover, it is simply a 
fact that, however generous their definitions have been, the 
courts have rarely sustained under the police power laws of 
social, as distinguished from economic, import unless such laws 
could be gathered under one of the four specific subjects men- 
tioned. Such subjects, for instance, as the promotion of com- 
munity aesthetics or the protection or stabilization of property 
values have for some years been knocking vigorously at the 
judicial door for admission as fully recognized police- power 
subjects. They have been hospitably entertained by a few 
courts; but they are very far from being firmly established 
among the commonly applied group of subjects. 

In comparatively recent years there has been an increasing 
tendency on the part of cities to deal with certain matters under 
the police power through a peculiar type of prohibitory ordi- 
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nance. Such ordinances prohibit — presumptively in the interest 
of the public peace, health, morals, or safety; but strangely 
enough they permit a waiver of such important interests upon 
the consent of property owners (less frequently of occupiers) 
in the vicinity affected. Stated thus broadly, this curious legal 
situation seems worthy of some close scrutiny. It is assuredly 
worthy of closer scrutiny than has been given it by many of the 
courts that have considered it. 

Most of the ordinances in question have dealt with the matter 
of more or less noxious industries; such as laundries, livery 
stables, slaughter-houses, stone quarries, brick kilns, soap fac- 
tories, public garages, gas houses, paint and varnish works, junk 
shops, hospitals for inebriates or the insane. Reasonable regu- 
lation of such enterprises may readily be referred to one or 
another of the usual subjects of the police power. 1 Speaking 
of the livery business, for example, the United States Supreme 
Court has specifically declared that " it is within the police 
power of the state to regulate the business " in the interest of 
the " health and general welfare of the people." 2 A few of 
these ordinances have dealt with the erection of wooden build- 
ings in congested districts. Here again is involved one of the 
time-accepted subjects of the police power — the public safety. 
Several of the ordinances have related to billboards. In not 
a few states the regulation of billboards has ultimately been 
sustained by reference to the usual subjects of the police power; 
and so far as the federal constitution is concerned the United 
States Supreme Court has not hesitated to sustain the actual 
prohibition of billboards " in residence districts of a city in the 
interest of the safety, morality, health and decency of the 
community." s Finally, some of these ordinances (usually the 
so-called modern " zoning " ordinances) have attempted to im- 

1 Even offensiveness that results only from disturbing noises or foul vapors 
may, not unreasonably, be regarded as deleterious to health because of the 
effect of such noises or vapors upon human nerves or their interference with 
sleep, Freund, Police Power, section 1076. 

'Reinman v. Little Rock, 237 U. S. 171 (1915). 

3 For an historical survey of the attitude of the courts toward billboard regu- 
lation see McBain, American City Progress and the Law, pp. 76-91. 



No. 4] LAW-MAKING BY PROPERTY OWNERS 619 

pose prohibitions upon the uses of property to the end of deter- 
mining the business or residential character of districts. It is 
difficult to see how some of the restrictions created by such 
ordinances can be sustained by reference to the customary sub- 
jects of the police power. 

Generally speaking, the ordinances here under review im- 
pose a prohibition upon the establishment or the maintenance 
of this or that noxious industry or wooden building or billboard 
or business enterprise, either anywhere in the city or within 
prescribed districts or in blocks of described character, without 
the consent of a percentage of the property owners in the block 
or district or within a radius fixed. The question arises : If 
these prohibitory ordinances can be sustained only because they 
are enacted in the interest of the public peace, health, morals, 
or safety, upon what theory can neighboring property owners 
be allowed to dispense with their operation? How, if at all, 
have the courts answered this question ? 

Not all of the cases in which this question of property owners' 
option has arisen have involved ordinances that establish what 
may be called " exclusion districts " — that is districts within 
which this or that enterprise is prohibited. But many of the 
cases have involved ordinances of this character. Let it be 
said, then, at the outset that nearly forty years ago the United 
States Supreme Court put its seal of approval upon the exercise 
of the police power for the usual purposes by the exclusion dis- 
trict method. "A prohibition to carry on the washing and 
ironing of clothes in public laundries and wash-houses, within 
certain prescribed limits of the city " is " merely a designation 
of the portion of the city in which the precautionary measures 
against fire and to secure proper drainage may be taken for the 
public health and safety." l Whether the public health and 
safety could or could not have been adequately protected by 
regulation short of complete exclusion from designated districts 
was not discussed ; the propriety of the exclusion district method 
was conceded without argument. So also the propriety of this 
method as commonly employed in ordinances prohibiting the 
erection of wooden buildings within prescribed limits has sel- 

'Barbier v. Connolly, 113 U. & 27 (1884). 
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dom if ever been questioned. 1 It must be taken as settled, 
therefore, that the establishment of exclusion districts is a 
proper method of exercising the police power, at least for the 
regularly accepted purposes. 

A brief review of the cases in which this question of the 
property owners' consent has been raised seems indispensable. 

II 

In a California case decided in 1882 the United States 
District Court held void an ordinance of San Francisco which 
required within a prescribed portion of the city a license for 
the conduct of a laundry business, which license could be issued 
by the governing board of the city only upon "the recom- 
mendation of twelve citizens and taxpayers in the block " af- 
fected. 2 The laundry business could be regulated in the 
interest of the public health and safety. Granted; but the 
mere requirement of a license could not secure these ends. 
The city could also demand licenses when the public good re- 
quired ; but it could not delegate this power to others, as in this 
case it had attempted to do. The ordinance was unreasonable ; 
which was sufficient to condemn it. Specific constitutional 
grounds were not mentioned. Two years later a similar laun- 
dry ordinance requiring the consent of a majority of the prop- 
erty owners in the block was declared void by the California 
Supreme Court upon much the same grounds. 8 

Now presumably both of these ordinances would have been 
void because of the arbitrariness of the license requirement,* 
even in the absence of the clauses requiring the consent of 
citizen taxpayers or of property owners. In both cases, how- 
ever, large stress was laid upon this requirement ; it was made 

1 McQuillin, Municipal Corporations, sec. 948 ; City of Olympia v. Man, 1 
Wash. 389 (1890) ; Mt. Vernon First National Bank v. Sarlls, 129 Ind. 201 
(1891). 

2 In re Quong Woo, 13 Fed. 229 (1882). 

* Ex parte Sing Lee, 96 Cal. 354 (1892). 

* Yick Wo v. Hopkins, 118 U. S. 356 (1886) ; Barthet v. New Orleans, 24 
Fed. 563 (1885); State v. Mahner, 9 South. (La.) 480 (1891); Merton v. 
Belger, 143 Mass. 598 (1887) ; Richmond v. Dudley, 28 N. E. 312 (1891) ; 
State v. Tenant, 14 S. E. (N. C.) 387 (189a). 
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a pertinent objection to the ordinances. In both cases the 
general ordinances in question were enacted by the same body 
that granted the licenses. Manifestly this body in any specific 
instance could have ignored the requirement which it had itself 
imposed. In other words, in view of the identity of the ordi- 
nance-making and the license-granting authorities the consent of 
others might have been regarded as advisory rather than man- 
datory. This point was not considered in either case; nor 
was there any discussion of the propriety of regulation by ex- 
clusion from a portion of the city. 1 

A California court has also held void a San Francisco ordi- 
nance which required that permits for livery stables should be 
granted by the board of public works only upon the " written 
consent of the owners of property within two hundred feet of 
the stable." 2 The ordinance was " unreasonable and void, 
because it vested in private individuals the arbitrary power 
to determine whether the owner of real property may use it in 
pursuit of a lawful occupation." Practically identical with this 
San Francisco ordinance was a livery stable ordinance of St. 
Louis, which was declared invalid because of " the delegation 
of legislative power ... to the owners of one-half the ground 
in the block ", and because of a " denial of equal rights before 
the law." Although the point was not at issue the court ad- 
mitted introductorily that the city had power to " regulate the 
place of building livery stables and confine them to certain 
localities within the corporate limits." s Neither of these livery 
stable ordinances established any exclusion district; the prop- 

1 In one case that has arisen under the general industrial and residential 
district ordinances of Los Angeles, one of the points made was that, having 
established certain industrial districts and declared all other parts of the city 
to be a residence district, the ordinances provided that property owners might 
petition for the establishment of additional industrial districts. Sam Kee v. 
Wilde, 183 Pac. 164 (1919). This point was not discussed in the brief opinion 
that was read. Apparently, however, the city council had not by this provision 
circumscribed its own power to create industrial districts without such petitions ; 
nor had it guaranteed to create such districts upon such petitions. The pro- 
vision for petition was merely one method of initiating a movement for the 
establishment of an industrial district. 

2 Coon v. the Board of Public Works, 7 Cal. App. 760 (1908). 

3 St. Louis v. Russell, 116 Mo. 248 (1893). 
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erty owners' consent was the sole restriction imposed. Nor 
could this consent by any possibility have been construed as 
being merely advisory, for the permit was granted not by the 
legislative body of the city but by an administrative agency. 1 

The Missouri court has also held that a municipal ordinance 
could not provide that the application to the city council for 
permission to erect a wooden building within the fire limits 
must be accompanied by the written consent of all the property 
owners in the block affected. Among other objections the use 
of property could not be made to " depend upon the arbitrary 

•In another Missouri case, St. Louis v. Howard, 119 Mo. 41 (1893), involv- 
ing somewhat complicated charter and ordinance provisions, the decision in 
St. Louis v. Russell was reaffirmed. The charter (1) empowered the municipal 
assembly of St. Louis to " provide for the erection, management and regulation 
of slaughter-houses"; (2) expressly declared that no slaughter-house should be 
erected within three hundred feet of any dwelling . . . without the consent of 
the owner and of the occupant of every such house " ; and (3) authorized the 
assembly to enforce this provision by ordinance. The ordinance (1) prohibited 
the " erection " of slaughter-houses within the three hundred feet " without 
first having obtained permission so to do from the municipal assembly by 
proper [special] ordinance"; and (2) made it unlawful to "carry on" a 
slaughter-house within the three hundred feet without the consent of owners 
and occupants. The court held that while the " erection and operation may be 
checked or restrained either partially or in toto ", the city had not exercised its 
plenary powers. It had made it a misdemeanor to " erect " a slaughter-house 
without the permission of the "municipal assembly by proper [special] ordi- 
nance ", but it had not made it a misdemeanor to " carry on or operate " a 
slaughter-house without special permission. The " operation " had been for- 
bidden only if the consent of property owners and occupiers was not obtained. 
This was void by the rule of St. Louis v. Russell. 

The court expressed the opinion that the city might have enacted a general 
ordinance prohibiting the operation of slaughter-houses except under permission 
granted by a special ordinance, and " doubtless " might have required " as a 
condition precedent " to the passage of such special ordinance that " the con- 
sent in writing of the owner or owners of adjacent house, or houses, should 
first be obtained ". The special ordinance " would have the force of law, no 
matter what were its prescribed prerequisites ". The fact that this method of 
granting permits by special ordinance would permit arbitrary allowances and 
disallowances was not referred to, although in the Russell case, decided in the 
same year, a number of cases in which ordinances were voided upon this 
ground were cited with approval. Nor was it averred that the owners' consent 
would be merely advisory ; evidently such consent was looked upon as a pos- 
sible mandatory condition precedent. These views, however, must be regarded 
not only as dicta but also as having been tacitly overruled by the case of Hays 
-j. City of Poplar Bluff, 263 Mo. 516 (1914)- 
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will or caprice of the municipal legislature." Moreover, the 
council could not make what " amounts to a delegation of the 
legislative power of the city to such property owners." * On 
both of these grounds the ordinance must fall. Needless to 
say, perhaps, there was no intimation in this case that a com- 
plete prohibition of wooden buildings within the fire limits 
could not have been imposed. So in Kentucky the court refused 
to sanction an ordinance of Louisville which required, as a con- 
dition precedent to the issuance of a permit by the building in- 
spector, the consent of neighboring owners of brick or stone 
structures for the erection, removal, or remodeling of any 
frame house within the city.* The power to enforce regula- 
tions for the health and safety of the public could not be " dele- 
gated to a private citizen as here attempted." An ordinance 
that " attempts to vest arbitrary and irresponsible power in the 
owner of every brick or stone building in the city over the prop- 
erty rights of his neighbor is neither reasonable nor constitu- 
tional." There was here no question of exclusion district; nor 
could the provision for the owners' consent be regarded other- 
wise than as mandatory. 

In Colorado a brick-yard maintained within twelve hundred 
feet of any residence without permission from the owner of such 
residence may not be declared a nuisance by ordinance.* Such 
an ordinance is " manifestly radical, unjust and oppressive " ; 
its effect is " clearly to take and destroy property without due 
process of law." In this case no permit was required; the 
violator was prosecuted upon the complaint of a neighboring 
property owner. 

In Wisconsin an ordinance of Milwaukee required that an 
application to the inspector of buildings for a permit to erect a 
public garage (among other enumerated noxious enterprises), 
" within that portion of the city not set aside for business pur- 
poses ", should be accompanied by the written consent of two- 
thirds of the property owners within three hundred feet of the 

1 Hays v. City of Poplar Bluff, 363 Mo. 516 (1014). 
'Telford v. Belknap, 126 Ky. 244 (1907). 
"Denver v. Rogers, 46 Col. 479 (1909). 
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proposed site. The ordinance was held void solely on the 
ground that " it attempts to delegate legislative power vested 
in the council to private citizens." l The ordinance here ap- 
plied to a large exclusion district, a so-called residence district. 
The court did not discuss the question whether the council 
might have wholly excluded garages and other noxious business 
from this district. It was asserted, however, that " no attempt 
is made to place it [the ordinance] upon the ground of public 
welfare and public health or any other interest which the public 
might have in the matter, but the determination is left to the 
desire, whim, or caprice of the adjacent owners." 2 

Probably the best reasoned opinion in which an ordinance of 
this kind was held void is that which was handed down by the 
supreme court of Nebraska in 1907.* An ordinance of Omaha 
required the consent of the owners of property within a radius 
of one thousand feet as a prerequisite to the issuance of a per- 
mit by the building inspector for the erection or remodeling 
of a gas-works. The contentions against the validity of the 
ordinance were: first, that in practical operation it might be- 
come prohibitory ; and second, that it conferred upon individual 
property owners powers which the governing body of the city 
could not delegate. With these contentions the court agreed. 
It was not declared that the city was powerless to prohibit 
the erection of a gas-works. The court expressly declined to 
pass upon this point. It was denied, however, that this ordi- 
nance amounted to " no more than an indirect exercise of the 
power of prohibition " because in effect the prohibition would 
take place " not in obedience to the will of the responsible gov- 
erning body of the city but at the instance or because of the 
inaction of an individual or of individuals." In answer to the 

'State ex rel. Nehrbass v. Harper, 162 Wis. 589 (1916). 

'An attempt was made to bring this case within the rule which sustains 
local-option legislation " by claiming that the ordinance was general in its 
operation and that its provisions were simply waived by adjacent property 
owners ". This contention the court answered by saying : " It is plain that 
the question of whether or not a garage shall be erected in a particular place is 
determined not by the common council but by the property owners." 

3 State v. Withnell, 78 Neb. 33 (1907). 
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argument that it was " reasonable to permit the property owners 
to determine whether and to what extent they would submit 
to annoyances and to danger to their health and persons ", the 
court said : " The whole theory of police regulation is that 
people in their individual or private capacities cannot be, and 
ought not to be, entrusted with the guardianship of their own 
health, safety and social well-being. Men, women or children 
are not permitted, even voluntarily, to expose themselves to 
needless perils, nor are property owners, merely because they 
are such, entrusted with the power to expose others to danger." 
It was the duty of the mayor and council to determine " by 
inspection of a given district or neighborhood, whether it is 
one within which a proposed structure or business may lawfully 
be erected or maintained." " They can not shift their respon- 
sibility, either of prohibition or regulation, upon any class or 
classes of the community, or, as it might happen, upon non- 
residents." 

The cases mentioned above are probably all of the cases in 
the books in which ordinances have been held void on the 
ground that the consent of neighboring property owners may 
not be made a condition precedent to the establishment or main- 
tenance of a more or less noxious enterprise. 1 

In a few cases in which billboard regulations have been de- 
clared void, the ordinances in question have included provisions 
requiring the consent of the owners of neighboring property. 
Thus in Illinois a Chicago ordinance was held invalid which 

1 The case of People ex ret. Goldberg v. Busse, 240 111. 338 (1909), involved 
an ordinance of Chicago which required the consent of property owners in the 
block for the erection of a junk-shop. The argument of the court turned 
wholly upon a question of charter construction. The charter had conferred 
the power to " tax, license and regulate ", but not the power to " direct the 
location" of junk-shops. In 191 1 the general Cities and Villages Act of Illi- 
nois was amended (apparently because of this decision) by adding the word* 
" and to direct the location thereof ". Thereafter an ordinance similar to the 
one held void was sustained in Smolensky v. City of Chicago, 282 111. 131 (1918). 
But there was no discussion whatever of the police power or of the propriety 
of requiring the consent of property owners. The only question decided was 
whether, under the decision of City of Chicago v. Lowenthal, 242 111. 404 
(1909), the court had defined "junk-shop", as used in the charter, so as to 
exclude wholesale junk-dealers. 
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regulated the size and mode of construction of billboards and 
which forbade their erection upon any boulevard or pleasure 
driveway or in any streets in which three-fourths of the build- 
ings were residences, without the consent of three-fourths of 
the residents and property owners in the block concerned. The 
regulations in regard to construction might not be " so un- 
reasonable as to be void if . . . limited to particular districts of 
the city ; " but even though limited to residence streets, the re- 
quirement of the consent of residents and property owners was 
" unreasonable and void." The purpose of this requirement, 
as well as that of the high license fee imposed, " seems to be 
mainly sentimental and to prevent sights which may be offensive 
to the aesthetic sensibilities of certain individuals." These 
requirements " were intended to be prohibitive rather than 
regulative, and are . . . unreasonable." * A similar ordi- 
nance of Denver was held void by the Colorado supreme court. 2 
In this case, however, it was the view of the court that the 
provisions in respect to the size and construction of billboards 
went far beyond what was essential for the public safety. As 
to the consent of residents and property owners it was sufficient 
to say that " this feature of the ordinance is admitted by coun- 
sel to be invalid, and was so held by the trial court." 

Finally must be mentioned a few cases involving the consent 
of property owners in which certain invalidated ordinances 
were directed to the accomplishment of purposes not embraced 
within the usual subjects of the police power. Thus a Denver 
ordinance was held void which prohibited the building in- 
spector from issuing a permit for the erection, within a desig- 
nated residence district of the city, of any apartment house or 
flat, store building or factory, rooming-house or hotel, without 
the consent of a majority of the property owners on both sides 
of the street in the block affected. 3 The ordinance also re- 
quired the applicant to agree to erect his building with refer- 
ence to the building line in the block. Said the court: "A 

1 Chicago v. Gunning System, 214 111. 628 (1905). 
1 Curran Co. v. Denver, 47 Col. 221 (1910). 
3 Willison v. Cook, 54 Col. 320 (1913). 
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store building is in no sense a menace to the health, comfort, 
safety or general welfare of the public " whether constructed to 
the line of the street or with reference to a building line. Even 
if it were such a menace, " such objections would in no sense be 
removed by the consent to its construction by a majority of the 
owners of property in the same block." The restrictions of the 
ordinance were invalid " because they have no relation to any 
object which the municipality, in the exercise of its police 
power, may legally accomplish, and are unreasonable, arbitrary 
and oppressive." The ordinance was also unconstitutional. 

The Illinois court has likewise held that the city of Chicago 
may not require, as a condition for the grant of a building per- 
mit for the erection of a retail store in a block used exclusively 
for residence purposes, the consent of the owners of a majority 
of the property in the block. 1 For one thing the charter con- 
fers no such power. " But even if the municipality is clothed 
with the whole police power of the state it would not have the 
power to deprive a citizen of valuable property rights under 
the guise of prohibiting or regulating some business or occu- 
pation that has no tendency whatever to injure the public health 
or public morals or interfere with the general welfare." " It 
may be that in certain exclusively residence districts the owners 
of residence property would prefer not to have any retail stores 
in such blocks, but if such be the case, it manifestly arises solely 
from aesthetic considerations, disconnected entirely from any re- 
lation to the public health, morals, comfort or general welfare." 
It is evident from the opinion in both of these cases that if the 
ordinances had merely prohibited the erection of store buildings 
in residence districts and had contained no provisions in re- 
spect to the consent of property owners they would neverthe- 
less have been held invalid as being beyond the scope of the 
police power. 

The city of Richmond, Virginia, enacted an ordinance pro- 
viding that whenever the owners of two-thirds of the property 
in any street shall request the commissioner of streets to estab- 
lish a building line on either side of the street in any block, 

1 People ex rel. Friend v. Chicago, 261 111. 16 (10,13). 
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the commissioner shall establish such line. The United States 
Supreme Court held this ordinance void. 1 The court expressly 
refused to " consider the power of a city to establish a building 
line as a general proposition." Here, however, the building line 
was not fixed by the municipal authorities; the ordinance left 
them no discretion ; their action was determined by the action 
of the property owners. In other words, part of the property 
owners determined the extent of use that other owners should 
make of their lots. " In what way," asks the court, " is the 
public safety, convenience or welfare served by conferring such 
power? " Property owners may act in the matter " for their 
own interest, or even capriciously." " Even so arbitrary a 
thing as taste may control." There may be great variations in 
building lines not only from locality to locality but also from 
side to side, from block to block, in the same street. " It is 
hard to understand how public comfort or convenience, much 
less public health, can be promoted by a line which may be so 
variously disposed." This case, it will be observed, differs from 
the others that have been considered in that the consent of 
property owners operated, not to waive a prohibition or limita- 
tion otherwise imposed by the corporate authorities of the city, 
but to impose a prohibition or limitation otherwise waived by 
the corporate authorities. 2 

So much for the cases in which police ordinances involving 
the consent of property owners have been declared invalid. A 
brief review follows of the cases in which such ordinances have 
been sustained. 

Ill 

A Chicago ordinance required the consent of a majority of 
the property owners in the block for a permit to erect a livery 
stable (among other noxious enterprises enumerated) in any 
block in which two-thirds of the buildings are devoted exclu- 
sively to residences. The ordinance was sustained. 8 The 

1 Eubank v. Richmond, 226 U. S. 137 (1912). 

2 Infra, p. 633, and p. 636, note 4. 

8 City of Chicago v. Stratton, 162 111. 494 (1896). 
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court was " unable to see how this amounts to a delegation by 
the common council of its power to direct the location of livery 
stables." A livery stable may be " injurious to the comfort 
and even health of the occupants of neighboring property " ; 
but if they " make no objection to the location of a stable in 
their midst an enforcement of the prohibition would seem to 
be unnecessary." The lot owners do not locate the stable; they 
are merely allowed to waive the right to insist upon the enforce- 
ment of a legal prohibition which was adopted for their benefit 
and comfort. The ordinance could be sustained on the ground, 
so often relied upon to sustain local option laws, that the legis- 
lature is competent " to pass a law the ultimate operation of 
which may, by its own terms, be made to depend upon a con- 
tingency." 

Reasoning from this same analogy of local option laws, the 
supreme court of Washington sustained a similar ordinance of 
Spokane which required that the board of public works issue 
a livery stable permit only with the consent of the owners of a 
majority of the lots in the block. 1 Refusal of consent by the 
owners was the future contingency upon which the prohibition 
of the ordinance was to become effective. In a later Washing- 
ton case the court, without specific reference to the analogy of 
local option laws, was content to argue merely that those who 
were affected might reasonably be permitted to waive the pro- 
tection offered them. 2 The ordinance prohibited the establish- 
ment or maintenance of any hospital without sewer connections, 
or of any private hospital for inebriates or the insane, within 
two hundred feet of any private property without the consent 
of the owner of such property. " The presence of a private 
insane asylum . . . would annoy, injure, and endanger the 
comfort, safety, and repose", of those living nearby. It "would 
practically destroy the value of all property within its immedi- 
ate vicinity for residence purposes." It was proper therefore 
" for the municipal authorities to require the assent of the in- 
jured parties." In referring here to the " value " of property 

'City of Spokane v. Camp, 50 Wash. 554 (1908). 
* Shepard v. Seattle, 59 Wash. 363 (1910). 
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it is not clear whether the court had in mind monetary value or 
whether the word was used merely in the sense of usefulness. 

Ordinances have been sustained in a number of jurisdictions 
which required the consent of neighboring property owners for 
a permit to maintain a public garage in a residence district. 
Thus a Chicago ordinance which required a majority consent 
of property owners in the block for the location of a public 
garage in a residence block was upheld. 1 The charter ex- 
pressly conferred the power to " direct the location " of speci- 
fied noxious industries including garages. Examining the 
nature of the garage business the court concluded that because 
of its relation to the public health, safety and comfort, " it is 
of such a character that it becomes a nuisance when conducted 
in particular localities and under certain conditions, and it is 
clearly within the province of the legislature in the exercise of 
the police power, to authorize the municipalities of the state to 
direct the location of public garages." Under the charter 
grant of power the city could not completely prohibit, but it 
could prohibit in residence districts. On the specific point of 
the consent of property owners the court merely said without 
argument that it was not unreasonable. 1 

An elaborate ordinance of the District of Columbia pro- 
hibited the issuance of a permit for a public garage upon any 
residence street without the consent of three-fourths of the 
property owners within a radius of two hundred feet This 
ordinance was upheld by the Court of Appeals of the District of 
Columbia. 3 Referring to the above-mentioned case in which the 
United States Supreme Court held invalid a building-line or- 
dinance of the city of Richmond, thecourt distinguished this case 
on the ground that here was involved " the question of legaliz- 
ing a public nuisance." Although the argument is somewhat 

'People ex re!. Busching v. Ericsson, 263 111. 368 (1914). The same ordi- 
nance was construed in Wise v. City of Chicago, 183 111. App. 215 (1913) ; but 
the question of its validity was not discussed. 

1 Reaffirmed in People ex ret. Keller v. Village of Oak Park, 266 111. 365 
(1915), where the ordinance in question required the consent of property 
owners within a radius of five hundred feet. 

3 Weeks v. Heurich, 40 App. D. C. 46 (1913). 
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difficult to follow, the court apparently proceeded upon the 
theory that, since public garages might be entirely prohibited 
in residence districts, the provision which allowed the issuance 
of a permit with the consent of neighboring property owners 
was an advantage rather than a disadvantage to the applicant 
for such a permit. 1 

The supreme court of Delaware sustained a Wilmington 
ordinance which required the consent of neighboring property 
owners for a permit to erect or alter a public garage. 2 " The 
law is complete in itself wholly independent of what anyone 
may do or say, but if those whom the law was designed to pro- 
tect consent that the thing prohibited may be done in a particu- 
lar case, the prohibition is modified to that extent." The pro- 
vision for the removal of the prohibition by the consent of ad- 
joining owners " does not make it a delegation of legislative 
power." The ordinance is a reasonable exercise of the police 
power " for the preservation of the health, comfort and well- 
being of the people." The " saving clause in the ordinance " 
is " reasonable and fair both to the individual and to the 
public." 3 

A section of the New York City zoning ordinance authorized 
the board of appeals to grant a public garage permit in a resi- 
dence district upon the consent of the " owners of eighty per 
cent of the frontage deemed by the board to be immediately 

1 This is probably what was meant when the court said : " In the present 
case, no restriction is placed upon the use of property; on the contrary, the 
regulation enlarges its usefulness. Proceeding without a permit, the taxicab 
company may use the property in question as it pleases, providing it does not 
trespass upon the rights of others. But armed with a legal permit, secured 
with the consent of the requisite number of property owners within the pre- 
scribed radius, its lawful use of its property is enlarged. It may go further 
and maintain an industry otherwise prohibited, free from the interference even 
of those who fail to consent ; provided it is not negligently conducted, or con- 
ducted in disobedience of the terms of the permit If the plaintiff should fail 
to sustain the averments of the bill, and show that defendant intends to use Its 
property in an improper manner, the bill will be dismissed. The failure of de- 
fendant, therefore, to obtain a permit does not deprive it of any right secured 
by law." 

2 Myers v. Fortunato, no Atl. (Del.) 847 (1920). 

'There was no reference to the case of Dangel v. Williams, 11 Del. Ch. 213 
(1916), where an opposite opinion was expressed. 
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affected." This section was recently construed by a lower New 
York court; but apparently no question was raised as to its 
validity. 1 

There are only two billboard cases in which ordinances in- 
volving the consent of property owners have been sustained. 
In one of these, a New York case, the applicant for permission 
to erect a billboard was required to present to the common 
council of Rochester either proof that he had given advance 
notice of his application, to the " owners, occupants or agents 
of all houses and lots within a distance of two hundred feet ", 
or else " the written consent of such owners, occupants or 
agents." 2 Here it is manifest that the consent provided for 
Tvas not a mandatory condition precedent; mere proof of notice 
could be presented in lieu of such consent. Moreover the per- 
mit was granted by the same body that enacted the ordinance 
— the counc'l itself. Under these circumstances it is obvious 
that the consent could at most be regarded as merely advisory. 
It is not surprising, therefore, that the validity of this feature 
of the ordinance was neither questioned nor discussed. 

Quite otherwise, however, was a case involving a Chicago 
ordinance which made it unlawful to erect a billboard in any 
block in any public street in which one-half of the buildings 
were used for residence purposes, without the consent of the 
owners of a majority of the frontage on both sides of the street 
in the block. It has been mentioned that a somewhat similar 
Chicago ordinance was held invalid by the Illinois Supreme 
Court. 1 This later ordinance was, however, upheld. 4 There 

'People ex rel. Cotton v. Leo, no N. Y. Misc. 519 (1920). The New York 
city zoning ordinance which divides the city into three districts, business, resi- 
dence, and unrestricted, has been held not to constitute an encumbrance upon 
real property but to be a proper exercise of the police power. Lincoln Trust 
Co. v. Williams Building Corporation, 229 N. Y. 313 (1920). In this case the 
court briefly referred to a long series of cases every one of which had turned 
upon the application of one or more of the usual subjects of the police power. 
There was ho discussion whatever of the specific purposes that were to be 
served by this ordinance. 

'Rochester v. West, 164 N. Y. 510 (1900). 

3 Chicago v. Gunning System, 214 111. 628 (1905), supra, p. 626. 

* Cusack Co. v. City of Chicago, 267 111. 344 (1915). A somewhat futile 
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was specific discussion of the relation of billboards to the matter 
of public safety, public order, public health and public morals. 
On the subject of property owners' consent the court merely 
declared that " a requirement of frontage consents of property 
owners, within reasonable limits, is a proper mode of exercising 
the power of regulation vested in the municipality." 

This case was carried to the United States Supreme Court 
where the decision of the Illinois court was affirmed on grounds 
even broader than those advanced by the state court. 1 The 
power of regulation was directly referred to practically all of 
the usual subjects of the police power. On the specific point 
of the property owners' consent the court declared : " The claim 
is palpably frivolous that the validity of the ordinance is im- 
paired by the provision that such billboards may be erected in 
such districts as are described, if the consent in writing is ob- 
tained of the owners of a majority of the frontage. . . . The 
plaintiff in error can not be injured, but obviously may be bene- 
fited, by this provision. For without it the prohibition of the 
erection of such billboards in such residence districts is absolute. 
He who is not injured by the operation of a law or ordinance 
can not be said to be deprived by it either of constitutional 
right or of property." The case was distinguished from the 
above-mentioned building-line case on the ground that in that 
case the ordinance permitted two-thirds of the lot owners to 
impose a restriction on other property owners while this ordi- 
nance permits one half of the lot owners to remove a restriction 
upon other owners which might have been made absolute. 

Finally must be mentioned a case decided by a lower New 
York court in which was upheld an ordinance of Niagara Falls 

effort was made to distinguish the two cases. The chief point of difference was 
that in the Gunning System case the part of the ordinance which regulated the 
size and construction of billboards was applicable to all parts of the city. The 
court had there said that these regulations might not be unreasonable if limited 
to particular districts. In the later case no such provisions were involved. In 
respect to the consent of property owners for the erection of billboards in resi- 
dence streets the two ordinances were practically identical. On the point in- 
volving the validity of this part of the ordinances it is certain that the earlier 
case was overruled both in substance and in tenor. 

'Cusack Co. v. City of Chicago, 242 U. S. 526 (1917). 
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prohibiting the erection or operation of any factory within a 
designated residence district without the consent of the owners 
of two-thirds of the residences and apartment houses within a 
radius of two hundred feet. 1 The court relied upon certain 
United States Supreme Court cases involving exclusion districts 
for livery stables and brickyards. 2 These, however, were 
cases involving noxious enterprises, and the validity of the 
ordinances in question was expressly rested upon the usual 
subjects of the police power, especially the protection of the 
public health. It could scarcely be urged that the exclusion of 
all factories from a residence district was undertaken in the 
interest of the public health. Apparently the ordinance was 
upheld solely upon the ground that " the location and operation 
of a factory in these surroundings would greatly impair the 
value of property in this section and seriously interfere with its 
proper enjoyment in the purposes to which it has been hereto- 
fore devoted." In other words, a new subject of the police 
power was introduced — the protection, stabilization, or con- 
servation of property values. The specific matter of the con- 
sent of property owners was not discussed. 

IV 

The maze of judicial contradiction upon the subject here 
under review invites a few comments. 

I. The federal Supreme Court has declared it to be "pal- 
pably frivolous " for a person who has been refused consent 
by the owners of nearby property to complain of the provision 
requiring consent; he might have been worse off; the council 
might have made the prohibition absolute. 3 This argument is 
open to question. The complainant sees perchance that an 
owner in the next block, who has secured consent (perhaps his 
own consent only, if he happens to own property enough), is 
maintaining in identical surroundings the identical enterprise 

1 In re Russell, 158 N. Y. Supp. 162 (1916). 

J Reinman v. Little Rock, 237 U. S. 171 (1915), and Hadacheck v. Sebastian., 
239 U. S. 394 (1915). 

3 Supra, p. 633. 
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which he, lacking consent, is forbidden to maintain. Is he 
denied the equal protection of the laws? If one in his circum- 
stances cannot raise this question, who can bring it before the 
courts? Is he to be felicitated because the law, if it had been 
made to operate on all alike, might have treated someone else 
as severely as, in its actual operation, it has treated him? 

2. Most of the ordinances in question have made the consent 
of property owners mandatory and not simply advisory. 
Doubtless there can be no reasonable objection to an advisory 
requirement as such. Even so, provision for such advice, if 
it is to be of any real service, would seem to imply that the 
permit-granting authority is vested with so wide a discretion that 
the ordinance might be defeated because it invests arbitrary 
power in an administrative officer. In other words, if the 
standards for the issuance of a permit are fixed by general 
ordinance — and many cases have held this to be essential to 
the validity of such ordinances 1 — why take the opinion of 
neighboring property owners? Surely their opinion cannot 
itself be regarded as a standard. With this question, however, 
we are not here concerned. 

3. More than two-thirds of the ordinances here under con- 
sideration have provided for the consent of property owners 
only in exclusion districts within the city. 2 Where the ordi- 
nance creates no exclusion district, directly or by implication, 
refusal of consent by every group of property owners ap- 
proached would effect a complete exclusion from the city. 
Even so, it merely results in such a case that the entire city 
becomes the exclusion district, which may or may not be rea- 
sonable. It is not the size of the district that is of impor- 
tance but its reasonableness in relation to the nature of the 

1 Supra, p. 620. 

2 Sometimes the exclusion district results from the express terms of the ordi- 
nance as, for example, where a district is denned by street boundaries or where 
a residence district or block is denned in terms of a percentage of the buildings 
used for residence purposes. Sometimes it results merely from necessary im- 
plication as, for example, where the consent of the owners of neighboring 
stone or brick structures is required ; presumably there are parts of the city, 
especially open parts, in which there are no neighboring stone or brick struc- 
tures or residences. 



636 POLITICAL SCIENCE QUARTERLY [Vol. XXXVI 

thing prohibited. This question of reasonableness is a judicial 
question, 1 to be determined by reference to specific municipal 
conditions as well as to facts concerning the enterprise that is 
subjected to exclusion. 2 

The point of importance is that this feature of the consent 
of property owners has no special relation to the question of 
exclusion districts. Nearly every one of these ordinances in 
terms or in effect operates to exclude this or that enterprise 
from a district, which may embrace the whole city or only a 
part of it. Within this district the ordinance authorizes neigh- 
boring property owners to dispense with the decree of exclusion. 
Four distinct questions arise : ( I ) determination of whether the 
particular enterprise is or is not one which may be regulated 
under the police power; (2) determination of whether the ex- 
clusion district method is or is not a proper method of regu- 
lation; 3 (3) determination of the reasonableness of the district 
in relation to the purpose sought; (4) determination of the 
propriety of allowing the owners of neighboring property to 
waive the exclusion otherwise decreed. This last question is 
wholly separable from any of the others. It is the only question 
with which we are here concerned. 

4. Is it reasonable to vest in a group of property owners the 
power, upon request, to lift from an owner of neighboring prop- 
erty a prohibition that is otherwise imposed under the police 
power ? * The courts have rested the validity of the prohibitions 

'Curtis v. City of Los Angeles, 156 Pac. (Cal.) 462 (1916). 

2 Total exclusion from a city with close boundaries might be reasonable ; while 
total exclusion from a city embracing large unbuilt areas might be unreason- 
able. Total exclusion of a soap factory or slaughter-house might not seriously 
interfere with such industries and might therefore be reasonable ; but total 
exclusion of livery stables or public garages, not to mention such things as 
factories or retail stores, might practically destroy an essential business and 
might therefore be unreasonable. 

3 Manifestly many things that are subject to regulation under the police 
power would not lend themselves to regulation by the exclusion district method. 

4 The U. S. Supreme Court draws a distinction between authorizing the 
property owners to waive a prohibition and authorizing them to impose a pro- 
hibition, such, for example, as a building line. Supra, p. 633. The validity of 
this distinction is open to question. This building-line case did not assert that 
an ordinance of the city council establishing a building line would be invalid; 
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contained in most of these ordinances upon the protection of 
the public health, safety, peace and morals. Let it be admitted, 
for the moment, that the owners of nearby property are more 
largely concerned than others in the protection of these inter- 
ests in the neighborhood. Shall the owner of an isolated apart- 
ment house be permitted to erect and maintain a fire-trap with 
the consent of his tenants? Shall a grocer be allowed to sell 
deleterious foods with the consent of his customers? Shall 
a person be allowed to conduct an indecent exhibition with the 
consent of his patrons? Merely to ask such questions is to 
answer them. 

The block or the circle of limited radius is the usual area 
that is fixed within the exclusion district for the requirement of 
the consent of owners. Is it a reasonable area? Is a fire 
hazard a danger only to the immediate block or charmed circle? 
Are conditions upon a particular piece of property which affect 
the public health or morals or peace, of no concern to the owneis 
of property or the residents in an adjoining block or, for that 
matter, to an owner or resident in the next street whose property 
perchance backs upon the offending property? Everybody 
must recognize that in almost every area that is artificially 
created for governmental purposes there is perhaps almost in- 
evitably an element of greater or less arbitrariness. But in 
consideration of the large and important interests that are 
here invoked to justify what might be made an absolute pro- 
hibition over a wide area, are not these diminutive " areas of 
consent " highly artificial and conspicuously arbitrary ? 

that question was expressly avoided. Had the ordinance fixed the line and 
provided that the owners of two-thirds of the property might consent to waive 
the restriction thus imposed, what, if any, would have been the practical differ- 
ence? In the Eubank case the owners of two-thirds of the property could by 
positive action cause a building line to be fixed; by their non-action the prop- 
erty remained unrestricted. In the case supposed, these same owners could, by 
non-action (refusal of consent), cause a building line to |be fixed; by their 
positive action (giving consent) the property remained unrestricted. In either 
case the action or non-action of the property owners would be the chief factor 
in determining whether or not a building line should be established. The cases 
are slightly different when the power of minorities is considered. In the 
Eubank case the owners of more than a third of the property could prevent 
the building line. In the supposed case these same owners could cause the line 
to prevail. But this is a matter of mathematics rather than of legal principle. 
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But is it owners of neighboring property who are more 
largely concerned than others? Most of these ordinances re- 
quire the consent of owners only; a few of them draw in resi- 
dents or occupiers. In sizeable cities more frequently than not 
the owner is not the occupier. The absentee owner may be 
presumed to have an interest only in his property. His interest 
in the health, peace, or morals of the locality arises, if at all, 
from the indirect effect which the conservation of these inter- 
ests may have upon the investment or market value of his 
property. His interest in the local public safety is confined to 
regard for the safety of his property, not for the safety of life 
and limb. The mere fact that it is usually the property owner 
and not the occupier who is vested with this power to waive a 
prohibition goes far toward supporting the view that the prime 
object of these provisions is not at all the protection of the 
health, safety, peace, and morals but is, on the contrary, the 
conservation of property values. 

Indeed from every possible point of view (whether of the 
reasonableness of authorizing the individual to waive protection 
extended to him under the police power, or of the diminutive 
character of the areas of consent, or of the character of the 
persons in whose hands this power of waiver is placed) it seems 
fairly evident that nearly all of these ordinances have been 
directed, not so much to the end of securing the usual subjects 
of the police power, as to the end of conserving and stabilizing 
realty values or of promoting community aesthetics. Deliber- 
ately or unconsciously most of the courts have avoided the kind 
of close analysis that would bring them face to face with the 
necessity of including or excluding these new subjects as appro- 
priate police-power subjects. In their search for precedents 
they have not discovered them. It has been easier to rely upon 
the old established subjects even though such reliance led them 
into lines of reasoning that would not bear searching criticism. 
Occasionally courts have admitted that the police power may be 
exercised " for the benefit of property owners generally," J or 

1 Welch v. Swasey, 214 U. S. 91 (1908). 
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with consideration for " the value of the land and the demand 
for space," 1 or to protect the " value of residence property." 2 
By no means, however, is the protection of property values a 
well recognized police-power subject. It is nevertheless diffi- 
cult to see how modern zoning ordinances providing general 
business and residence districts are to be rationally sustained 
without the full recognition of the appropriateness of this sub- 
ject. The exclusion, for example, of a retail store from a resi- 
dence district cannot possibly be supported upon any other 
ground than consideration of property values or of aesthetics. 
Moreover, it is difficult to imagine a more appropriate use of 
the police power, than that which imposes a limitation upon the 
use of property for the protection of community property 
values. 3 

If the protection of property values were frankly admitted 
to be the purpose of most of the ordinances here under review, 
the requirement of the consent of the owners of neighboring 
property could probably be sustained without much strain upon 
intelligence. It would be reasonable to permit a community 
of property owners to waive a prohibition imposed with the 
end in view of protecting their property interests. It would 
be reasonable to create fairly small areas of consent. It would 
be the property owner and not the occupier who would be the 
chief party in interest. The fact is, however, that it is impos- 
sible to reconcile the requirement of owners' consent with a 
course of reasoning which sustains these ordinances by refer- 
ence to the commonly accepted subjects of the police power. 

5. To sustain these provisions requiring the consent of owners 
by invoking the arguments employed in the cases involving the 
validity of local option laws will be convincing only to one who 
has never attempted to follow the labyrinthian paths of judicial 
reasoning upon his subject. Fortunately in none of these in- 
stant cases have the courts penetrated far into this ancient 

1 Welch v. Swasey, 193 Mass. 364 (1907). 

'State ex rel. Krittenbrink v. Withnell, 91 Neb. 101 (191a). In re Russell, 
158 N. Y. Supp. 162 (1916), supra, p. 634. 
3 McBain, American City Progress and the Law, pp. iai-123. 
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jungle of the law 1 They have referred to only one specific 
argument. Applied to these ordinances the argument amounts 
to this : the law is complete as it comes from the council ; the 
property owners do not assist in its making; theirs is not legis- 
lative power; refusal of their consent is merely a " future con- 
tingency " upon which its operation is made to depend. This 
argument is none the less fictitious because it is venerable. 
Suffice it to say that the future contingency here is not a con- 
tingency of fact but a contingency of judgment and will — the 
judgment and will of persons outside the constituted law-mak- 
ing body. A law is not a law if it is inoperative. In any 
specific instance the operation, the effectuation, of the prohibi- 
tions written into these ordinances is undeniably the joint act 
of the city council and a group of property owners. And no 
amount of legalistic metaphysics will make it otherwise. 

Regardless, however, of the many questionable arguments 
that have been employed by the courts in cases involving 
referenda, it is nevertheless true that the power of the legisla- 
ture to enact local option laws has been widely sustained. Is 
the requirement in these ordinances of the consent of the owners 
of neighboring property analogous to the requirement of a vote, 
let us say, of the electors of a city upon a local option liquor 
law? Defects in this analogy are obvious. The people of a 
city constitute a political unit organized for governmental pur- 
poses. For many economic and social purposes they are a 
logical, a more or less natural, group. Directly or indirectly 
they determine numerous questions of public policy on subjects 
of community interest. That is the prime reason of their 
political organization. They must reside within the city ; and 
if it be argued that they should not be permitted to waive the 
operation of a law avowedly enacted for the protection of their 
health, morals, and good order, ' it may at least be answered 

1 McBain, " The Delegation of Legislative Power to Cities," in the Political 
Science Quarterly, vol. xxxii, pp. 276-295, 391-41 1. 

* Permission to waive these interests may doubtless be justified in the case 
of a liquor law on the ground of the moot questions involved. No doubt the 
courts would hesitate to sustain a referendum on the question of whether per- 
sons suffering from smallpox should be quarantined. 
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that the purpose of the law has a more or less direct personal 
relation to them. 

On the other hand the owners of property in a block or a 
small circle are not an organized political unit. They are not 
a logical unit for any purpose, except possibly for the pro- 
tection of their property values. They determine no questions 
of general public policy for the block or circle. They may not 
reside within the area of consent, and in consequence the 
avowed purpose of the law — the protection of health, morals, 
safety and good order — may have no personal relation to them. 
In other words, the analogy between the consent of property 
owners and the consent of the electors of a municipal unit is 
intriguing only in so far as the validity of these ordinances is 
rested, as it should be, upon the conservation of property values. 

Howard Lee McBain. 

Columbia University. 



